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In the United States Circuit Court of

Appeals for the Ninth Circuit

No. 6186

United States of America_, appellant

vs.

Harry A. Carlson, appellee

UPON APPEAL FROM THE UNITED STATE8 DISTRICT COURT
FOR, THE WESTERN DISTRICT OF WASHINGTON, NORTH-
ERN DIVISION

BRIEF OF APPELLANT, UNITED STATES OF AMERICA

STATEMENT OF THE CASE

This action is brought by Harry A. Carlson,

plaintiff, who alleges in the fourth paragraph of

his complaint (Tr. 3, 4) :

IV. That under the terms of the War
Risk Insurance Act as amended the plaintiff

is deemed to have applied for and to have
been granted by the defendant insurance in

the amount of $25.00 per month and payable

to the plaintiff for the duration of his life,

and that by reason of such total and perma-

nent disability of plaintiff such insurance

matured, accrued, and became payable to
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plainti:ff from the defendant in April of

1917.

That part of the War Risk Insurance Act au-

thorizing the granting of insurance by defendant

is found in Sections 400 and 401 thereof. (40 Stat.

374, 375.) The part pertinent hereto is found in

Section 401 and is

:

Any person in the active service on or

after the 6th day of April, 1917, and before

the 11th day of November, 1918, who while

in such service and before the expiration of

one hundred and twenty days after October

15, 1917, or one hundred and twenty days

after entrance into or employment in the

active service, becomes or has become totally

and permanently disabled, or dies or has

died, without having applied for insurance,

shall be deemed to have applied for and to

have been granted insurance, payable to such

person during his life in monthly install-

ments of $25 each ; * * *.

Plaintiff enlisted as a private. Company B, 2nd

Infantry, National Guard of the State of Washing-

ton on June 24, 1916, and reported with his organi-

zation for federal service under a call issued by the

President March 25, 1917. After so reporting he

was under observation by doctors and on April 28,

1917, was discharged on a certificate of disability

signed by C. M. Burdick, Capt. M. C. W. N. G.

(Tr. 44, 45.)

To recover plaintiff must show that he was in

the active military service of the defendant, on or



after the 6th day of April, 1917, and before the 11th

day of November, 1918. That he never applied for

insurance and that while in such service and before

the expiration of one hundred and twenty days

after October 15, 1917, or one hundred and twenty

days after entrance into or employment in the ac-

tive service he became totally and permanently

disabled.

As stated, plaintiff in his complaint alleges that

under the terms of the War Risk Insurance Act he

is deemed to have applied for and to have been

granted insurance. He further alleges his entry

into the active service, permanent and total dis-

ability while therein; that defendant is indebted

to him in a stated sum by reason thereof and that

a disagreement exists between him and the United

States Veterans ' Bureau.

The answer of the defendant admits a disagree-

ment between plaintiff and the Bureau, but denies

the other allegations of the complaint.

Plaintiff testified (Tr. p. 26) that he enlisted

June 24, 1916, was in active military service April

7, 1917, and that during his service between April

7, 1917, and April 18 he suffered dysentery and de-

scribes how it affected him. He further testified

(Tr. p. 27) he could do no guard duty, was weak,

could not perform services, and was excused by an

Italian doctor. That he was examined by Doctors

Burdick, Osterman, and Austin. Was S. C. D'd.

out of the service. Immediately after discharge



went up to Conway, Washington, and drove a team at

Conway for Thomas Ford. Was there about three

months. Had frequent bowel movements, probably

fifteen or twenty times a day, sometimes more.

They were bloody, full of mucus, and he had to quit

work. Also had temperature and night sweats.

Was not able to do work, so employer got helper

and he did the heavy work and plaintiff drove the

team for perhaps a month. Left last part of July

and did not do anything for perhaps a couple of

weeks. Tried to fish. Tried all home remedies and

also was prescribed for by a druggist.

After he left Ford's employment was examined

by Dr. Axtell. Was examined by a Board of Doc-

tors from the Pension Bureau. Was ordered to go

to Bellingham before a Board of Doctors. (Tr. p.

28.) Dr. Axtell washed him out thoroughly, but

did not give him any treatment. After that went

back to Conway and tried fishing for a month, but

could not stand the work, it was too hard. Could

not manipulate the boat, could not drag in the net

;

would have bowel movements when dragging in the

net. Then applied for work with Mr. O 'Hern. This

was in October, 1917, at Mt. Vernon. Worked con-

tinuously there for two or three months. Worked

there the first time from October 1, 1917, until

January 14, 1918, scaling logs. Was working for

periods of perhaps three months and would then

have to be doctored
;
got worse as he worked.

Plaintiff further testified (Tr. p. 29) that the

whole period he worked there was about two years



and six months. That he took treatment from

Dr. Crookall, who treated him for periods of ten

to twelve days at a time. Dr. Crookall treated him

on the 14th day of January, 1918, for about twelve

days. He then went back and tried to work again

and stayed until April or May, and then had to lay

off again, laid off for about three weeks, took course

of treatment for ten days, then went back and

tried it again until along in October, 1918, then

took another course of treatment about ten days

and went back and went to work until March, 1919.

He then went for treatment with Dr. D'Arc at

Mount Vernon, Washington, who is not now living.

He treated him for ten days when he was in the

Bremerton General Hospital the first time about

March 16, 1919. Dr. D'Arc treated him for about

ten days, then he laid off, probably a month.

Was in the hospital at Burlington in March, 1918,

for ten or twelve days. It was probably two weeks

after he left there before he returned to work.

Was there in March, 1919, ten or twelve days and

then went back to work again for the same party

scaling logs. Further testifying (Tr. p. 30)

:

Worked for the English Logging Company until

July 6th, then went to Mount Vernon for treatment

with Dr. D'Arc. Worked until October, 1919, then

went back again to Mount Vernon Hospital for

twenty-five or thirty days, then went back to work

again for the English Lumber Company, and

worked until March, 1920, then got sick and went



back to Mount Vernon Hospital. Then went back

for the English Logging Company until April,

worked until April 24th, then went to same hospital,

was there three weeks and returned to work and

worked until June 30, 1920, then quit again for

treatment at Soap Lake. Was there a month or

three weeks and came back to Seattle and doctored

with Dr. St. Ange until November 29, 1920, when

he went to the Veterans' Bureau. Was examined

there and sent to Port Townsend Hospital, where

he stayed until June, 1921, then went back and

went to work for the English Logging Company

for fifteen days.

Further testifying (Tr. p. 31) Took up Vocational

Training and was in training until December, 1922.

Was then placed in placement training and took up

project training. Was on project training from the

9th of March until August, 1923, when he was called

into the Veterans' Bureau for examination and ex-

amined. Training was indefinitely postponed.

Then went back to training. Was sent to Hospital

at Walla Walla on the 5th of September, 1923, and

stayed there until April, 1925, when he signed out

against medical advice. Came up to Seattle and did

no work. Remained in Seattle until July, 1925,

when he broke down and was sent to Walla Walla

Hospital, where he stayed until August 3, 1927,

when he left and went to Seattle, where he did

nothing. Remained in Seattle until September 21,

1927, then went back to the hospital at Walla Walla,

and was still there.



On cross-examination plaintiff testified (Tr. p.

33) that he first enlisted on June 24, 1916, in the

Washington National Guard and was called into

federal service the 26th, or perhaps the first of

July, 1916, and went down to Calexico, California.

On cross-examination (Tr. p. 34) plaintiff identifies

defendant's Exhibit A-1 and acknowledges his sig-

nature and (Tr. p. 35) identifies defendant's Sub-

exhibit A-1 and acknowledges his signature.

During the cross-examination of plaintiff defend-

ant (Tr. p. 35) offered in evidence its Exhibit A-1

and read it to the jury. This exhibit is in part as

follows

:

Name: Harry A. Carlson. (Tr. p. 36.)

Have you ever raised or spat up blood ? No.

(Tr. p. 37.) (Signed) Harry A. Carlson.

(Tr. p. 38.) Statement of Applicant. (Tr.

p. 39.) What illnesses, diseases, or accidents,

have you had since childhood? Smallpox;

dysentery. Have you ever raised or spat up
blood ? No. When were you last treated by a

physician and for what ailment ? Dysentery,

November 22, 1916. Have you even been un-

der treatment at a hospital or asylum ; and if

so, for what ailment? Dysentery. (Tr. p.

40.) I certify that the foregoing questions

and my answers thereto have been read over

to me, that I fully understand the questions,

and that my answers thereto are correctly re-

corded and are true in all respects. (Signed)

Harry A. Carlson. (Tr. 41.) Remarks:

This man states that he has dysentery,

chronic, and passes blood and mucus. Rec-



ommencl that he be transferred to a hospital

for observation before final acceptance or

rejection. I certify that (Tr. p. 41) I have
carefully examined the applicant, and have

correctly recorded the results of the exam-
ination, and that to the best of my judgment
and belief he should be observed in a hos-

pital prior to final acceptance or rejection.

(Signed) I. P. Gibner, Major, M. C, U. S. A.

This exhibit is further in part as follows

:

Date of admission: April 28, 1917. (It is

assumed that this refers to the date of admis-

sion to a hospital.) Cause of admission:

Enterocolitis, chronic. Began in Federal

Service, at Calexico, Calif., prior to last

muster-in. Disposition: Discharged on

S. C. D. for enterocolitis, chronic, contracted

in line of duty while in Federal service at

Calexico, California. Degree of disability:

As a laborer, %. Date of disposition : April

28, 1917. Name of hospital: Infirmary, 1st

Battalion, 2nd Washington Infantry, Ar-

mory, Seattle, Washington. (Initialed)

C. N. B. Capt, M. C, W. N. G. Became
unfit for duty from present disease or in-

jury, August 11, 1916. (Tr. p. 44.) Disease

contracted or injury received (date and
place), August 11, 1916, at Calexico, Cali-

fornia. Length of time case has been under

observation: August 11, 1916-October 8,

1916. March 26, 1917-April 27, 1917.

(Signed) C. M. Burdick, Capt., M. C,
W. N. G. (Tr.p. 45.)



At this time the court inquired the date, evi-

dently referring to the date of the exhibit, and

was advised that it was apparently April 28, pre-

sumably 1917. (Tr. p. 45.) The endorsement of

Adjutant General of the Army shows date of dis-

charge April 26, 1917. (Tr. 46.)

At this time the following occurred:

Mr. Mathieu, for plaintiff. May it please

the Court that the whole record be stricken.

In the second place this war risk insurance

act provides

The Court. Make the motion first.

Mr. Mathieu. I move that it be stricken,

on the ground that it is incompetent, irrele-

vant, and immaterial.

The Court. This part of the report that

was read prior to the acceptance into the

army by the United States will be stricken

and the jury will disregard it.

Mr. Pope, for defendant. I would like an
exception * * *; and on the further

ground that it does not show that he was ac-

cepted into the service after April 6, 1917.

The Court. He was discharged. He must
have been accepted.

Mr. Pope. It shows that he was observed.

The Court. Proceed.

Mr. Pope. Exception.

Q. You say you had this disability when
you reported for service on or about March
26,1917?

A. Some.
7369—30 2
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Q. You were observed by the various doc-

tors there, were you not ?

Mr. Mathieu. I object to the question,

unless you say when. (Tr. p. 46.)

The CouET. Sustained. I have ruled upon
that very explicitly.

Mr. Pope. I am talking about after he re-

ported in March, 1917.

The Court. Oh, I beg your pardon.

Q. You had the disability at the time you

reported in March, 1917.

Mr. Mathieu. That is objected to as in-

competent, irrelevant, and immaterial.

The Court. Sustained.

Mr. Pope. Exception, your Honor.

Q. During the time between March 25th or

26th, was that about when you reported

under the call of the President ?

A. About that time.

Witness (continuing). It was about dur-

ing the time between March 25th or 26th

when I reported under the call of the Presi-

dent. And between that time and April 28,

1917, 1 was observed by various doctors.

Q. On April 28, 1917, where were you?

Camp Lewis?

A. No. At the Armory in Seattle.

The Court. Just so we will get this proper.

That ruling I made a moment ago, I am go-

ing to set aside. I am going to reserve it

until we get along further. I am going to

reserve the ruling. (Tr. p. 47.)

From the foregoing it is understood that the

Court first sustained an objection to the admission

of defendant's exhibit A-1 and defendant's sub-
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exhibit A-1 and ordered the jury to disregard same

but afterwards set such ruling aside. We are not

able to find from the record where the Court subse-

quently ruled on the objection, and this brief is on

the assumption that the exhibits in question re-

mained in evidence.

Further on cross-examination plaintiff testified

that about October 28, 1917, he began working for

the English Logging Company and quit working

for them about June 30, 1920 ; his wages amounted

to about $130.00 a month ; that he was scaling ; that

scaling logs requires a good deal of walking and

climbing through various timbers following the

fallers and buckers and except for a time when he

was off his attendance was fairly regular and he

was on duty practically every day (Tr. p. 49) ; that

some of those months he made as high as $160.00 a

month, $180.88, and $195.00 the last month, June,

1920, approximately. He drew the ordinary

scaler's wages. During that time his scale of wages

was probably higher than some of the other scalers.

He went into vocational training August 21, 1921,

in the Oregon Agricultural College. He was there

on or about January 2, 1923. Something like a

year and four months. During that time his attend-

ance was fairly regular. He attended practically

every school day. His grades were fairly good.

He believes he passed in everything. Next he went

into placement training. He helped around the

poultry yard, such as gathering eggs and feeding

the chickens. (Tr. p. 50.)
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On redirect examination plaintiff testified that

during the time between April 7th and April 27,

1917, the military duty he did was guard duty and

drilling ; that he made application for pension ; that

while working for the English Logging Company

he lost time. He didn't carry on because of dysen-

tery. Other men worked while he was not work-

ing. (Tr. p. 52.) Could not recall the exact number

of days he worked and the exact number of days he

didn't work.

Dr. G. C. Daniels, for the plaintiff, testified (Tr.

p. 55)

:

Am located at Walla Walla Hospital.

Know Harry Carlson. First knew him in

latter part of 1923, September. Have had
several occasions to examine him. The last

date was apijroximately 1927 or 1928.

Found Mr. Carlson had moisture in right

upper lobe and upper part of the right lower,

with fibrosis of the left upper. Rales indi-

cate moisture in the lung tissue and is one

of the evidences of pulmonary tuberculosis.

Fibrosis is the healed scar tissue resulting

from pulmonary tuberculosis. The X Ray
indicated that he had pulmonary tubercu-

loses. He also had periodic diarrhoea, dysen-

tery, loose stools, which occurred two or three

times a month and which we formed an

opinion was due to tuberculosis.

Further testifying (Tr. p. 56) :

Due to tuberculosis enteritis, associated

with the lung condition. Was at that time

unable to work at any occupation. In my
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judgment the disability was deemed to be

permanent. First examined him the latter

part of 1923. Found same condition as at a

later examination. In the opinion of wit-

ness he was not at that time able to pursue

continuously any substantially gainful oc-

cupation. It would be his professional

opinion that the tuberculosis in the lung

had been in existence for some time prior to

the examination.

Further testifying (Tr. p. 57) :

Would not care to state how long. Would
not be able to state. Could not say as to

the findings as to the preexistence. In an-

swer to the question "Now, Doctor, in the

case of a man who had dysentery and en-

teritis in 1916 and 1917, and who had it with

very little interruption from that time on

until the latter part of 1923 at which time

he was found by a physician to be suffering

from tuberculosis of the lungs and tuber-

cular enteritis, will you state whether dur-

ing the dates mentioned, in your profes-

sional opinion, you consider the dysentery

to have been a tubercular involvement*?"

This witness answered "Well, you can't tell

from the fact that he had enteritis how long

it has been tuberculosis enteritis, if you form
an opinion that it was tuberculous."

The Court. What was the reasonable

probability of its inception and the cause

of if?

Witness. I would be unable to say.



14

On cross-examination this witness testified he

had not seen plaintiff before the latter part of 1923.

(Tr. p. 58.)

Dr. Carl Burdick, for plaintiff, testified (Tr. p.

58):

Am a physician and surgeon and know
plaintiff Harry A. Carlson and remember
seeing him between April 7th and April 28,

1917. Had occasion to examine him at that

time on his application for discharge on

surgeon's certificate of disability. Found he

was in a rather run-down condition. Exam-
ination in the case of dysentery, the ordinary

physical examination might very easily be

negative.

Further testifying (Tr. p. 59) :

We recommended that he be discharged

on a surgeon's certificate of disability on ac-

count of amoebic dysentery, or chronic,

tuberculous enteritis. We probably made a

cursory examination of his lungs at that

time. Didn't X-ray them.

Further testifying (Tr. p. 60)

:

A patient with amoebic dysentery is very

apt to have a relapse ; very much more if a

patient does hard work. One with amoebic

dysentery may not do hard work without

danger to himself. Examined Mr. Carlson

in October, 1929. The condition of mucosa

and other evidence of diarrhoea, and what

the patient stated—he stated he had no

trouble for some weeks prior to the examina-

tion. Consequently I was not able to form
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an opinion as to the source of the abdominal

condition. There was nothing to indicate

that he was in serious condition at that time

from that standpoint.

On cross-examination (Tr. p. 61) this witness

testified

:

He made an examination in October, 1929.

Did not give him any treatment. He did not

ask me to give him any treatment.

Further, on cross-examination (Tr. p. 62), wit-

ness testified

:

They did not find any amoeba at the time

of the examination. Had no facilities for

making the proper tests.

Dennis O'Brien, for jjlaintiff, testified (Tr. p.

64):

Had charge of the fallers and buckers at

the English Logging Company when plain-

tiff worked there. Have known him since

1917. Have heard the majority of the tes-

timony. With regard to his continuity of

work, at times he was off for a couple of

weeks and at other times he had to go off

to attend to a call of Nature. There were a

few times when he wasn't able to go out

more than half a day. There were times

when he had to have somebody help him.

Further testifying (Tr. p. 65) :

Would not say he was that way contin-

uously. He was away at times ; every three

or four months, maybe more so.
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On cross-examination witness testified:

When plaintiff was away lie was gone for

a couple of weeks at a time, drawing his pay
when there. Was drawing ordinary scaler's

wage.

On redirect examination witness testified that

plaintiff did a day's work when he was on the job^^

that the work was satisfactory.

F. W. Crummett, for plaintiff, testified (Tr. p.

65 and 66) :

Was in the barber business. Knew plain-

tiff. In the spring and summer of the year

1919, when witness was in Conway, observed

his physical condition. He was not very

strong. Used to rush into my shop and take

a bath and clean up. His dysentery was
bothering him. Had to come in and get

clean clothes on. Sometimes two or three

times a day.

At the close of witness Crummett 's testimony

plaintiff rested, whereupon the Government moved

for a nonsuit for the following reasons

:

Upon the ground and for the reason that

the evidence adduced at the trial of this

case is insufficient to establish a prima facie

case, and is legally insufficient to sustain a

verdict, particularly upon the following '

grounds

:

First, he has not proven that the plaintiff

was in the active military service of the

United States between April 6, 1917, and

November 11, 1918 ; second, there is no proof
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of any permanent and total disability having

come into existence between April 6, 1917,

and April 28, 1917; and, third, because the

evidence affirmatively shows that the man
was not totally and permanently disabled,

from his work record and other activities

until long after April 28, 1917.

which motion was denied, to which action the de-

fendant accepted. (Tr. p. 67-68-69.)

James O ' Hearn, called as witness for the defend-

ant, testified (Tr. p. 70) :

Was employed as a logger by the English
Lumber Company in 1917. Have a part of

the records of employment of the plaintiff,

Harry A. Carlson, by the English Logging
Company during that time; not all. These
records are kept in the due course of business

by the company.

This witness further testified (Tr. p. 71) :

Plaintiff went to work about the fall of

1917. These records cover the period of time
beginning in 1918, think in November, 1918.

The records show twenty-four days as to

employment in November, 1918, at whatever
pay was the going rate. Four seventy-five

or five dollars a day. He got the regular

wage of scaler. He got two rates in Novem-
ber at four seventy-five, which was the reg-

ular scaler's wage, and five seventy-five

when witness supposes the plaintiff was fill-

ing the place of the bull bucker. The bull

bucker looks after the fallers and buckers.

7369—30 3
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He worked twenty-four days that month for

the gross amount of $116.00. During De-

cember, 1918, he worked seventeen days. We
operated probably that time. Can't say just

the amount. There was about fifteen days

of that month we were shut down for the

Christmas holidays. The other fallers and

buckers worked about seventeen days. Dur-

ing January, 1919, he worked sixteen days.

During February, 1919, he worked twenty-

two days.

This witness further testified (Tr. p. 72) :

During March he worked seven days.

During April he did no work. During May
he worked twenty-four and three-fourths

days. During June he worked twenty-seven

days. He worked sixteen days in July.

During August he worked twenty-nine days.

During the month of September he worked

twenty-six days. He worked eight days in

October, 1919.

This witness further testified (Tr. p. 73) :

During November, 1919, he worked twenty-

three days. During December, 1919, he

worked thirteen days. In January, 1920, he

worked twenty-four days. During Febru-

ary, 1920, he worked twenty-four and three-

fourths days. During March, 1920, he

worked eight days.

This witness further testified (Tr. 74 and 75) :

In April he worked twenty and one-half

days. In May, 1920, he worked sixteen and
three-fourths days. He worked thirty days
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in June, 1920. According to the records the

plaintiff ceased work for the English Log-

ging Company about June 30, 1920, and as

witness remembers it he told him he was go-

ing to take vocational training. Have no

recollection of what the record shows about

the attendance of this man in his employ-

ment for the English Logging Company be-

tween October, 1917, and November, 1918.

He had to lay off on certain periods. Can

remember something about him laying off to

get medical attention, and witness always

got some one while he was away. He was

there almost every day when the other men
worked. Had occasion to observe him at

work and was very well satisfied with the

manner of his work.

On cross-examination (Tr. p. 75) witness testi-

fied in answer to question as to whether he testified

what the books show as to the time plaintiff was

out there

—

Yes, sir. A part of that time was for

time which Harry put in on Sundays and

holidays, when the rest of the crew was in

town. He would spend the time in the office

not working, just answering the phone and

whatever came in. I might qualify that a

little. If the timekeeper left on Sunday, Mr.

Carlson was entrusted to take care of the

office.

Witness further testified (Tr. p. 76) :

He was a log scaler for us. A log scaler

is a man who measures up the logs. His

duties were to carry a scale stick to measure
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the logs. The labor in that consists of walk-

ing and traveling through the woods, and
traveling over the logs and figure it up in the

evening. Harry was very careful. He made
up his reports once a month, and I considered

his reports very good. Am pretty sure the

crew worked in April, 1919, the month
Harry Carlson did not work.

On redirect examination this witness testified

that when plaintiff worked in the office on Sundays

they had to have someone working there. (Tr.

p. 76.)

Dr. Albert C. Feaman, for the defendant, testi-

fied (Tr. p. 78) :

Examined plaintiff on July 3, 1923.

Found minimal tuberculosis of one of the

upper lobes of the lungs. By minimal lesion

I mean an involvement of the chest and por-

tion of one lobe. It indicates the amount of

involvement. It means that the lesion has

not existed any length of time, long enough

to scatter throughout the entire lobe, or all

the lobes on one side.

Then followed several questions to which objec-

tions were sustained. (Tr. pp. 79-80.)

In answer to a hypothetical question this witness

stated that in his opinion plaintiff did not have

tuberculosis enteritis in April of 1917. (Tr. p. 81.)

On cross-examination this witness testi-

fied the date of his examination was July,

1923. Did not take any note of the hemi-

globin. That would not mean anything in

the interpretation of tuberculosis. Believe
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the right lung is the one over which I found

an increased fremitus. I found decreased

resonance on one side—I believe the left

lung. I found infiltration and fibrosis of

the right upper lobe only. I don't think I

found fibrosis of the left upper.

At the conclusion of the testimony of witness

Feaman, the defendant rested and the plaintiff was

recalled for the purpose of identifying his dis-

charge, which was then read in evidence. Where-

upon both sides rested. Whereupon the Govern-

ment renewed its motion for a directed verdict on

the same ground and for the same reason as set out

in its motion for a nonsuit, which motion was denied

and exception saved.

The case was submitted to the jury and the ver-

dict was rendered for the plaintiff. (Tr. p. 8.)

Judgment on the verdict was rendered and filed

March 14, 1930. (Tr. p. 11.) Defendant filed a

motion for a new trial on April 15, 1930. (Tr. p.

14.) This motion was denied. (Tr. p. 18.) From
the judgment in favor of plaintiff defendant is

herein appealing.

ASSIGNMENTS OF EBBOB

I

The District Court erred in excluding evidence

offered by the Government as follows, to which ex-

clusion the Government took exception

:

Q. (by Mr. Pope). From the findings

—

from your examination—can you estimate
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with aii}^ degree of accuracy how long it has

been in existence? One year? Two years?

Mr. Mathieu. That is objected to as in-

competent, irrelevant, and immaterial. It is

leading.

The Court. Sustained.

Mr. Pope. Exception.

Q. (by Mr. Pope). From the condition

which you found, could you—^what is your

best medical judgment, in your opinion, as

to how long the pulmonary condition has

existed ?

Mr. Mathieu. That is objected to as in-

competent, irrelevant, and immaterial.

The Court. It is immaterial. Sustained.

Mr. Pope. Exception.

Q. (by Mr. Pope). Now, doctor, this pul-

monary condition which you found in this

man at this time, this condition of the lungs,

of minimal tuberculosis, precedes the greater

involvement

Mr. Mathieu. That is objected to as in-

competent, irrelevant, and immaterial.

The Court. Sustained.

Mr. Pope. Exception.

II

The District Court erred in denying the defend-

ant's motion for a nonsuit at the close of the plain-

tiff's case, which motion for a nonsuit was inter-

posed on the following grounds

:

First. Upon the ground and for the reason that

the evidence adduced at the trial of this case was

insufficient to establish a prima facie case, and was
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legally insufficient to sustain a verdict, and par-

ticularly upon the following grounds

:

(a) That the plaintiff had not proven that he was

in the active military service of the United States

between April 6, 1917, and November 11, 1918.

(h) That there was no proof of any permanent

and total disability having come into existence be-

tween April 6, 1917, and April 28, 1917.

(c) Because the evidence affirmatively showed

that plaintiff was not permanently and totally dis-

abled from his work record, and other activities,

until long after April 28, 1917.

To which denial the defendant took exception.

Ill

The District Court erred in denying defendant's

motion for a directed verdict at the end of all the

testimony, which motion for a directed verdict was

interposed on the following grounds

:

First. Upon the ground and for the reason that

the evidence adduced at the trial of this case was in-

sufficient to establish a prima facie case, and was

legally insufficient to sustain a verdict, and par-

ticularly upon the following grounds:

(a) That the plaintiff had not proven that he

was in the active military service of the United

States between April 6, 1917, and November 11,

1918.

(b) That there was no proof of any permanent

and total disability having come into existence be-

tween April 6, 1917, and April 28, 1917.
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(c) Because the evidence affirmatively showed

that plaintiff was not permanently and totally dis-

abled from his work record, and other activities,

until long after April 28, 1917.

To which denial the defendant took exception.

IV

The District Court erred in refusing to give de-

fendant's requested instruction No. 4, which in-

struction was requested of the Court by the

defendant in writing at the proper time during the

trial below, and which instruction is in words as

follows

:

In the event that you believe from the

evidence that the plaintiff was perma-

nently and totally disabled prior to April

6th, 1917, then and in such event the plaintiff

is not entitled to recover and you should

return a verdict for the defendant.

V

The District Court erred in refusing to give de-

fendant's requested instruction No. 7, which in-

struction was requested of the Court by the de-

fendant in writing at the proper time during the

trial below, and which instruction is in words as

follows

:

If you believe from the evidence that the

plaintiff became permanently and totally dis-

abled subsequent to April 28th, 1917, then

and in such event the plaintiff is not en-

titled to recover and your verdict should be

for the defendant.



25

VI

The District Court erred in instructing the jury,

as follows

:

If the plaintiff was on or after April 6,

1917, in the military service of the United
States, under the law he will be held con-

clusively to have been in sound condition

when examined and accepted and enrolled,

except as to defects of record made by
proper authorities, made at or prior to the

inception of active service to the extent

which such defect is made of record. The
only disability disclosed by the record, as I

remember, is the amoebic dysentery con-

dition.

VII

The District Court erred in instructing the jury

as follows

:

It is also provided by law that when an
ex-service man is shown to have had, prior

to January 1, 1925, an active tuberculosis

revealed or amoebic dysentery developed to

a ten per centum disability or more, shall

be presumed to have acquired his disability

in such service—in this case, between April

6, 1917, and the 28th day of April, 1917—
or to have suffered an aggravation of a pre-

existing amoebic or tubercular condition in

such service between the dates given; and
said presumption shall be conclusive in cases

of active tuberculosis, and in cases of

amoebic dysentery the presumption must be
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rebutted by clear and convincing evidence;

so, as to the tubercular condition found in

July, 1923, that presumption is conclusive

that it was developed during his military

service, if he was in the military service.

VIII

The District Court erred in instructing the jury

as foUows

:

And as to the amoebic dysentery condition,

the presumption is that it was developed dur-

ing that time, or aggravated during that

time, but that may be overcome by clear and
convincing testimony, and which you must
determine from the evidence which has

been admitted in the case—the record evi-

dence and the oral testimony.

IX

The District Court erred in instructing the jury

as follows

:

In this case, if you find that the plaintiff

was in the active military service on the 6th

day of April, 1917, and during that time,

while in the service and prior to his dis-

charge on April 28, 1917, the amoebic con-

dition was aggravated and developed into a

total and permanent disability prior to his

discharge, then he would be entitled to recover

in this case. Or, if the tubercular condition

which the law presumes was acquired during

that period, operated on and in conjunction

with the amoebic dysentery condition, be-
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came aggravated so that they made him
totally and permanently disabled from fol-

lowing a substantially gainful occupation,

then he would be entitled to recover.

The District Court erred in instructing the jury

as follows

:

As I stated a minute ago, there is evidence,

and made a matter of report by the examin-

ing board, and the plaintiff testified he had
amoebic dysentery prior to April 6, 1917,

and it was for you to determine whether

that condition became aggravated after

April 6, 1917, and before April 28, 1917,

into a total and permanent disability; or if

you find that he had active tuberculosis prior

to January 1, 1927, and that is conceded by

the testimony, then it is conclusively pre-

sumed that the tubercular condition existed

prior and at the time of discharge, and its

inception was between April 6 and April 28,

1917.

XI

The District Court erred in denying the defend-

ant's motion for a new trial.

XII

The District Court erred in entering judgment

upon the verdict herein when the evidence adduced

at the trial of this action was insufficient to sustain

the verdict or the judgment herein.
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ARGUMENT

Point I

The Court erred in denying the defendant's mo-

tion for a nonsuit at the close of the plaintiff's case,

and in denying defendant's motion for a directed

verdict at the end of all the testimony on the ground

thait the evidence adduced was insufficient to estab-

lish a prima facie case and was legally insufficient

to sustain a verdict.

Section 401 of the War Eisk Insurance Act (40

Stat. 374 and 375), for the benefits of which this

suit is brought limits the benefits sued for to per-

sons in the active service on or after the sixth day

of April, 1917, and before the eleventh day of

November, 1918, who while in the service, etc., be-

came permanently and totally disabled, etc., with-

out having applied for insurance (italics are ours).

Hence, if plaintiff was in the active service and

applied for insurance, he is not entitled to the bene-

fits sued for and, therefore, to establish a prima

facie case and that he is legally entitled to the relief

sought he must prove that he did not apply for

insurance. An examination of the record of this

case discloses that there is not a scintilla of testi-

mony even indicating that plaintiff did not apply

for insurance. In fact, he did not allege in his com-

plaint that he had not applied for insurance and,

therefore, as a matter of law his complaint did not

state a cause of action. This is, however, imma-

terial since it was not raised, but this does not
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relieve plaintiff from tlie necessity of proving Ms
right to the benefits prescribed by the Statute for

which he sued, and in the absence of testimony

showing that no insurance was applied for, the

plaintiff failed to make a prima facie case that he

is legally entitled to the relief sought and, there-

fore, the Court should have sustained the defend-

ant's motion for a nonsuit and directed verdict on

this ground, and the failure to do so is reversible

error.

Point II

The Court erred in denying the defendant's mo-

tion for a nonsuit at the close of the plaintiff's case

and in denying defendant's motion for a directed

verdict at the end of all the testimony on the ground

that the plaintiff did not prove that he was in the

active military service of the United States be-

tween April 6, 1917, and November 11, 1918.

While the plaintiff testified that he was in the

active service, the question as to whether a person

is in the active military service of the United States

is a question of law, or at least a mixed question of

law and fact, since the Statutes of the United States

provide the manner in which any person may enter

the military service and, therefore, notwithstand-

ing plaintiff's testimony if the other evidence in the

case and the law applicable show that he was not

in the military service of the defendant, he may
not recover.
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It is conceded in this record that the plaintiff

enlisted and was a member of the Second Regiment,

Infantry, of the National Guard of the State of

Washington, and that his organization was called

into the Federal Service by the President on March

25, 1917, and whatever Federal military status the

pla;intiff has or had is by virtue of this call and the

law governing National Guard and their entry into

the Federal Service.

Section 82, Title 32, U. S. C. provides:

The National Guard when called as such

into the service of the United States shall,

from the time they are required by the terms

of the call to respond thereto, be subject to

the laws and regulations governing the

Regular Army, * * *.

Section 83, supra, provides

:

Every officer and enlisted man of the Na-
tional Guard who shall be called into the

service of the United States as such shall be

examined as to his physical fitness under
such regulations as the President may pre-

scribe without further commission or enlist-

ment: * * *.

The call of the organization of the National

Guard of the State of Washington, of which the

plaintiff was a member, into the Federal Service

was by telegram dated March 25, 1917, from the

Secretary of War. This telegram being referred

to and used in this brief on the assumption that

since it is an order by Government Department
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under the authority of the President, the Courts

will take judicial notice thereof. A certified copy

of this telegram has been furnished the Clerk of

this honorable Court. This telegram is in part as

follows

:

Washington, D. C, Marcli 25, 1917. West-

ern Department. Governor. Telegrams

have been sent to Governors of States indi-

cated below calling into Federal Service of

the United States forthwith following-

named Units of the National Guard, Wash-
ington, Second Regiment, Infantry.

There were other calls issued by the President

calling Units of the National Guard of the various

States of the Union into Federal Service during

the World War of which it is thought the Court

will take judicial notice. Therefore, to avoid con-

fusion as to the different calls into the Federal

Service of the National Guard of the State of

Washington, reference will be made to the call of

the President under date of July 3, 1917, calling

the National Guard of Washington into the Fed-

eral Service.

This call is in part as follows

:

Whereas, the United States of America

and the Imperial German Government are

now at war ***.!, Woodrow Wilson,

President of the United States, * * *

call into the Service of the United States as

of or from the date hereinafter respectfully

indicated, all members of the National
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Guard * * * who are now in the Serv-

ice of the United States * * *
5

* * *

on July 25, 1917, Maine, New Hampshire
* * * Washington, * * *.

The members of the National Guard Units re-

sponding under the above call were in the Federal

Service upon reporting at the place of call. How-

ever, neither this plaintiff nor the Unit of the Na-

tional Guard to which he belonged came under this

call for the reason that this Unit was already in

the Federal Service by virtue of the call of March

25, and this plaintiff to have been in the Federal

Service with his Unit must have met the provisions

of Section 83 of the Code, supra.

Defendant's Exhibits A-1 and Sub A-1 (Tr. 35

et seq.), heretofore referred to in this brief, clearly

show that upon reporting with his Unit for Federal

Service, the plaintiff was sent up for observation

in connection with the examinations before accept-

ance, as provided for in Section 83, supra. This evi-

dence also clearly shows that after observation the

plaintiff was rejected as unfit for Federal Service

and given a discharge on a Certificate of Disability.

This Certificate of Disability is a part of defendant's

exhibits, and here we invite the particular atten-

tion of the Court to the fact that it is signed as

follows: **C. M. BuRDicK, Capt., M. C. W. N. G."

We think that it will not be denied that the ini-

tials W. N. G. stand for Washington National

Guard, and that it is thus shown conclusively that
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the plaintiff was not discharged from the military

service of the United States, but from the National

Guard of the State of Washington. We further

refer that part of defendant's exhibits found on

pages 41 and 42 of the Transcript, which is as

follows

:

Remarks. This man states he has dysen-

tery, chronic, and passes blood and mucus.

Recommend that he be transferred to a hos-

pital for observation before final acceptance

or rejection. I certify that I have carefully

examined the applicant, and have correctly

recorded the results of the examinations,

and that, to the best of my judgment and be-

lief, he should be observed in a hospital prior

to final acceptance or rejection. Signed I. P.

GiBNER, Major, M. C. U. S. A.

We invite especial attention to the signature of

the foregoing quoted part of the defendant's ex-

hibits, particularly the letters, U. S. A. We think

this exhibit conclusively shows that when the plain-

tiff presented himself for Federal Service, the

Major of the Medical Corps of the United States

Army found him unfit and referred him for observa-

tion before final acceptance or rejection, and that

as stated, that part of this exhibit heretofore

referred to shows that at the completion of the ob-

servation he was found unfit for service.

In any event we think since Section 401 of the

War Risk Insurance Act (40 Stat. 374 and 375)

provides that to be entitled to the benefits sued for
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herein by the plaintiff the person so claiming must

have been in the active military service, it is incum-

bent upon the plaintiff to definitely prove that he

was in the active military service, and we submit

that the evidence in this case does not so prove.

Therefore, the defendant's motion for a nonsuit

and a directed verdict on the ground that the plain-

tiff had not proven he was in the active military

service should have been granted and the failure

to grant same is reversible error.

Point III

The court erred in denjang defendant's motion

for a nonsuit at the close of plaintiff's case and

for a directed verdict at the end of all testimony

based on the ground that there was no proof of a

permanent and total disability having come into

existence between April 6, 1917, and April 28,

1917, and because the evidence affirmatively

showed that plaintiff was not permanently and

totally disabled until long after April 28, 1917.

There seems to be no question but that at the

time plaintiff's National Guard unit responded to

the call of the President on March 25, 1917, he had

the disease of amoebic dysentery, which he had ac-

quired in military service on the Mexican Border.

There is some question as to whether at that time

he had any tubercular disease. It seems as though

that it is the position of plaintiff that he did

at that time have a tubercular disease. So we have
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plaintiff with the disease of dysentery on April 6,

1917, and perhaps a tubercular disease.

The evidence on the part of both plaintiff and

defendant agrees that shortly after April 28, 1917,

the date as of which plaintiff ended any military

service he had, he had dysentery. This evidence

further agrees that shortly thereafter plaintiff

commenced work for a Mr. Ford and later engaged

in fishing and that about October, 1917, he com-

menced work for the English Logging Company or

lumber company and that from that time until

sometime in the latter part of 1920, probably Sep-

tember, maybe December, he was at intervals in

the employ of this logging or lumber company and

that for this employment he received substantial

wages. The evidence further agrees that in Sep-

tember or December, 1921, plaintiff entered Voca-

tional Training under the United States Veterans'

Bureau and remained therein until about August,

1923, with perhaps sometime lost on account of

hospitalization. Hence, it seems that the question

as to whether plaintiff became permanently and

totally disabled subsequent to April 6, 1917, re-

volves about the amount of labor he performed for

the logging or lumber company.

Plaintiff's testimony in this regard is that he

worked for the logging company from the first of

October, 1917, until January 14, 1918, when he

quit on account of dysentery. He also testified

that he was medically treated for about twelve days
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from January 14, 1918, when he returned to work
and remained until April, then laid off again, per-

haps for three weeks and went back and worked

again until October, 1918, then took a course of

treatment, and went back and worked until March,

1919, then took treatment and then laid off for

three weeks and went back to work and worked

until July 6th, then laid off and was treated for

about three weeks and went back to work and

worked until October, 1919, then laid off and then

went back to work and worked until March, 1920.

Then he laid off and went back to work in April,

then laid off and went back to work and worked

until June, 1920, then went to the hospital and was

treated until November, 1920. Then went to the

Veterans' Bureau Hospital and remained until

June 21st, 1921, when he returned to the logging

company for fifteen days and then came down to

Seattle and took up Vocational Training.

Thus we find by plaintiff's own testimony that

he worked for this logging company for a period of

two years and six months during the interval be-

tween April 28, 1917, and June 15, 1921, when he

entered Vocational Training, and this does not in-

clude the time he worked for Mr. Ford or was en-

gaged in fishing. Furthermore, plaintiff's testi-

mony on cross-examination shows that he received a

substantial wage for his work with the lumber com-

pany. In addition to the foregoing we find from

plaintiff's testimony that he was in Vocational

Training from about July 1, 1921, until December,
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1922, when he took up placement training and

project training and continued therein until 1923.

Plaintiff further testifies that during Vocational

Training his attendance was fairly regular, he made

good grades and passed in everything.

James O'Hearn, for the defendant, testified

without objection that the records of the English

Logging Company showed that plaintiff went to

work there in the Fall of 1917, and continued in the

employ of this company until about June 30, 1920.

That during this period he laid off at times to get

medical attention. That otherwise his attendance

was good. That witness was well satisfied with the

manner of his work. This witness further testified

that he did not have the records of the company

until beginning in November, 1918. That these rec-

ords show that in November, 1918, plaintiff worked

twenty-four days; that in December, 1918, he

worked seventeen days; January, 1919, he worked

sixteen days, and that the mill only operated six-

teen days in that month and was shut down about

sixteen days in December for the Christmas holi-

days. That plaintiff worked twenty-two days in

February, 1919; seven days in March, 1919. Dur-

ing April, 1919, he did not work. He worked

twenty-four days in May, 1919 ; twenty-seven days

in June ; sixteen days in July ; twenty-nine days in

August, twenty-six days in September, eight days

in October, twenty-three days in November, thir-

teen days in December ; twenty-four days in Janu-

ary, 1920; twenty-four days in February, 1920,
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eight days in March, 1920, twenty-one days in

April; sixteen and three-quarter days in May;

thirty days in June, 1920. This witness' testimony

shows that plaintiff received more than $5.00 per

day as wages for each day he worked.

Without regard to the medical testimony in this

case or any other testimony, it is earnestly insisted

that the testimony of plaintiff and the witness,

O'Hearn, conclusively shows that plaintiff was not

permanently and totally disabled at any time during

the period commencing April 28, 1917, and ending

June 30, 1920. To hold that a person able to per-

form the labor which plaintiff admits that he per-

formed and which O 'Hearn testifies he did perform

for the wages admittedly received and testified to

as being paid would in our opinion stretch any

definition for permanent and total disability far

beyond any breaking point.

It is thought that the foregoing evidence so

clearly demonstrates that plaintiff was not perma-

nently and totally disabled during the time in ques-

tion, that a discussion of the medical testimony is

unnecessary. In view of the foregoing it is in-

sisted that the court should have granted defend-

ant's motion for non-suit and directed a verdict

and that its failure to so do is reversable error.

Point IV

The court erred in refusing defendant's instruc-

tion No. IV that in the event the jury believed the

plaintiff was permanently and totally disabled
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prior to April 6, 1917, then he could not recover,

and further that if the jury believed from the evi-

dence the plaintiff became permanently and totally

disabled subsequent to April 28, 1917, plaintiff

could not recover.

Section 401 of the War Risk Insurance Act (40

Stat. 374-375), for the benefits of which this suit is

brought, i^rovides in part that any person in the

active service on or after the 6th day of April, 1917,

and before the 11th day of November, 1918, who,

while in such service, becomes or has become totally

and permanently disabled without having applied

for insurance shall be paid the benefits therein pro-

vided and for which this suit is brought. There-

fore, of course, if plaintiff was permanently and

totally disabled before April 6, 1917, he does not

come within the provisions of this section and is not

entitled to recover and hence this instruction should

have been given.

Point V

The court erred in instructing the jury that if

plaintiff was on or after April 6, 1917, in the

military service of the United States under

the law he will be held conclusively to have been

in sound condition when examined and accepted

and enrolled, except as to defects of record,

etc., and in instructing the jury that it is

also provided by law that when an ex-service

man is shown to have had, prior to January



40

1, 1925, an active tuberculosis revealed or amoebic

dysentery to a ten per centum disability or more

shall be presumed to have acquired his disability

in such service—in this case between April 6, 1917,

and the 28th day of April, 1917, or to have suffered

an aggravation of his pre-existing amoebic or

tubercular condition in such service between the

dates given and said presumption shall be con-

clusive in cases of active tuberculosis and in cases

of amoebic dysentery the presumption must be re-

butted by clear and convincing evidence. So as to

the tubercular condition found in July, 1923, that

presumption is conclusive that it was developed

during his military service, as he was in the mili-

tary service.

In giving this charge the court, of course, had in

mind Section 200 (44 Stat. 793, 794) of the World

War Veterans' Act which provided:

Provided, That an ex-service man who is

shown to have or, if deceased, to have had,

prior to January 1, 1925, neuropsychiatric

disease and spinal meningitis, an active

tuberculosis disease, paralysis agitans, en-

cephalitis lethargica, or amoebic dysentery

developing a 10 per centum degree of dis-

ability or more in accordance with the pro-

visions of subdivision (4) of section 202 of

this Act, shall be presumed to have acquired

his disability in such service between April

6, 1917, and July 2, 1921, or to have suffered

an aggravation of a preexisting neuropsy-

chiatric disease * * *.
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Subdivision (4) of Section 202 referred to in

the above quotation is

:

If and while the disability is rated as par-

tial and permanent, the monthly compensa-

tion shall be a percentage of the compensa-

tion that would be payable for his total and

permanent disability equal to the degree of

the reduction in earning capacity resulting

from the disability, but no compensation

shall be payable for a reduction in earning

capacity rated at less than 10 per centum.

A schedule of ratings of reductions in

earning capacity from injuries or combina-

tions of injuries shall be adopted and applied

by the bureau. Ratings may be as high as

100 per centum. The ratings shall be based,

as far as practicable, upon the average im-

pairments of earning capacity resulting

from such injuries in civil occupations simi-

lar to the occupation of the injured man at

the time of enlistment and not upon the im-

pairment in earning capacity in each indi-

vidual case, so that there shall be no reduction

;
in the rate of compensation for individual

success in overcoming the handicap of an in-

jury. The bureau in adopting the schedule

of ratings of reduction in earning capacity

shall consider the impairment in ability to

secure employment which results from such

injuries. The bureau shall from time to

time readjust this schedule of ratings when-

ever actual experience shall show that it is

unjust to the disabled veteran.
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From the foregoing quoted part of Section 200

it is seen that before the diseases of tuberculosis

or amoebic dysentery may be presmned to have

been acquired in the military service it is neces-

sary that same develop a ten per centum degree of

disability or more, in accordance with the pro-

visions of Subdivision (4) of Section 202.

Subdivision (4), as quoted, provides that a

schedule of ratings of reductions in earning capac-

ity shall be adopted by the Bureau.

Under the provisions of the sections from which

the above quotations are taken it is necessary that

before it may be presumed that plaintiff's tubercu-

lous disease or amoebic dysentery, if he had such

diseases, were acquired in or due to his military

service, it is necessary that they must have de-

veloped to a disabling degree of ten per centum or

more in accordance with the schedule of ratings

provided for in Subdivision (4), supra.

Section 5 of the World War Veterans' Act (43

Stat. 609) provides that the Director of the United

States Veterans' Bureau shall determine all ques-

tions of fact arising under the Act. Therefore, it

is for the Bureau to determine the question of fact,

first, as to whether the person has a disease, and

second, the disabling degree thereof. An examina-

tion of this record will disclose that there is not a

scintilla of evidence that the Bureau has ever de-

termined that this plaintiff was suffering from

either the disease of amoebic dysentery or any tu-
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berculous disease, and certainly, there is no evi-

dence showing that this Bureau has determined the

disabling degree of such disease if plaintiff had

same. It seems to us that before a court should

instruct the jury that a tuberculous disease or the

disease of amoebic dysentery is presumed to have

been caused by the military service of a plaintiff

there should be evidence showing that the United

States Veterans' Bureau had determined that such

disease existed and that same had developed into a

ten per centum or more degree of disability on or

before January 1, 1925. In other words, before a

court charges a jury that under the law it is pro-

vided that an ex-service man shown to have had

prior to January 1, 1925, an active tuberculosis re-

vealed or amoebic dysentery developed to a ten per

centum disability or more shall be presumed to have

acquired his disability in such service, it should ap-

pear that the law providing for such presumption

has been complied with; i. e., that the authority

created by law to determine whether the facts neces-

sary to invoke the presumption had so determined.

If we are in error in our position that it is neces-

sary that the United States Veterans' Bureau de-

termine whether the facts necessary to invoke the

presumption in question exist, certainly these facts

must be determined in some way. Admitting that

a court or jury may determine whether such facts

existed, it is yet necessary that the determination

of such facts be submitted to the court or jury,
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as the case may be. Therefore, if it is to be held

that this question of fact might have been deter-

mined in this case by the jury, since this trial was

to a jury, the court at least should have submitted

this question to the jury instead of simply charg-

ing them as to the law. In other words, if the court

properly charged as to this presumption, it should

also have charged the jury that they must find from

the evidence that the plaintiff had a tuberculous

disease or amoebic dysentery and that same had

developed to a ten per centum or more degree of

disability or should have charged the jury that if

they found from the evidence that plaintiff had a

tuberculous disease or amoebic dysentery and that

same had on or before January 1, 1925, developed

in a ten per centmn or more degree of disability,

then they could presume that same was due to his

military service. However, the court in no wise

submitted the fact of the degree of disability to the

jury and the court did not determine such question.

Therefore, it seems clear that the court erred in

charging the jury at all with reference to this

presumption.

As originally enacted, Section 200 provided for

the application of the presumption under discussion

to that particular Section. By amendment to this

Section approved July 2, 1926, the word "Act" was

substituted for "Section." However, this amend-

ment was in order to enable veterans to reinstate in-

surance under Section 304 and was never intended
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to enable a veteran in a suit on Government Insur-

ance to establish, for the purpose of his suit, that the

disability on account of which the same was based

was of service origin. See the Report of the Sen-

ate Committee on Finance on the Bill (H. R. 10381)

to amend the World War Veterans' Act, 1924, as

amended. This Bill, with amendment, was ap-

proved July 3, 1930. A copy of this Report has

been furnished the clerk of this Honorable Court.

Point VI

The court erred in instructing the jury, as re-

cited in the Eighth assignment of error by defend-

ant, that as to the immediate dysentery condition

the presumption is that it was developed during

that time (evidently referring to the time of his

service) or aggravated during that time, but may
be overcome by clear and convincing testimony and

which you must determine from the evidence.

As stated in the argument on Point V there is

no presiunption of law that amoebic dysentery

developed or was aggravated during the military

service of any person, unless same had developed

to a ten per centum or more degree of disability,

to be determined hj the United States Veterans'

Bureau, or at least by the court or jury under

proper evidence and submission for determination.

Hence, in the absence of evidence showing that

this disability had been rated by the United States

Veterans' Bureau as disabling to a degree of ten
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per centum or more, or at least a finding of said

fact by the court or jury, there was no presumption

that such disability developed or was aggravated

by service and, hence, this charge should not have

been given.

Point VII

The court erred in instructing the jury, as re-

cited in the Ninth assignment of error. This in-

struction should not have been given for the reason

stated in support of the argument on Points IV,

V, and VI.

Point VIII

The court erred in instructing the jury, as set

out in the Tenth assignment of error. This in-

struction is erroneous in that it charges the jury

that it is conclusively presumed that the tubercular

condition existed prior and at the time of discharge

and its inception was between April 6th and April

28, 1917, for the reason that it stated in the fore-

going argument on Points IV, V, and VI there is

no presumption that a disability was acquired in

service or aggravated thereby unless it is shown

either by a rating by the Veterans' Bureau or a

proper finding of the court or jury that such disa-

bility had developed to a ten per centum degree or

more of disability.

Point IX

The court erred in denying the defendant's mo-

tion for new trial for the reason that the court erred
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in not granting defendant's motion for nonsuit

and for a directed verdict.

Point X
The court erred in entering judgment upon the

verdict when the evidence was insufficient to sus-

tain the verdict or the judgment.

The evidence in this case, as argued in the pre-

ceding part of this brief, fails to show that plaintiff

was ever in the active military service of the United

States. Further, it fails to show that plaintiff did

not apply for insurance. It also shows that plain-

tiff was not permanently and totally disabled be-

tween April 6, 1917, and April 28, 1919, or within

one hundred and twenty days after his entry into

the service, if he ever entered same. Therefore

there was no evidence to support the verdict. »

It is submitted

:

(1) That there is no evidence in this case to show

that plaintiff was in the active military service of

the United States.

(2) That there is no evidence that plaintiff did

not apply for insurance.

(3) That the evidence does not show that plain-

tiff was permanently and totally disabled on or

subsequent to April 6, 1917, or within one hundred

and twenty days thereafter.

(4) That there is no evidence that prior to Jan-

uary 1, 1925, plaintiff had an active tuberculosis

disease developing a ten per centum degree of dis-
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ability or more in accordance with the provisions

of subdivision (4) of Section 202 of the World War
Veterans ' Act.

(5) That there is no evidence that the anaoebic

dysentery from which plaintiff was suffering at the

time he reported for service with his National

Gruard Unit under the call of the President, March

25, 1917, was aggravated to a ten per centum degree

of disability or more in accordance with the provi-

sions of subdivision (4) of Section 202 of the World

War Veterans' Act.

For the reasons argued in this brief we respect-

fully insist that the judgment entered in this cause

should be set aside and the case remanded with

instructions to dismiss.
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